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February 15, 2000

IN RE: DOCKET NO. 1999-469-C — BELLSOUTH — GUIDELINES FOR ALTER.
REG.

COPY OF DIRECT TESTIMONY OF ALPHONSO J. YARNER FILED ON
BEHALF OF BELLSOUTH HAS BEEN DISTRIBUTED TO:

Legal Dept. (2)

Exec. Director

Manager, Utilities Dept.

gaW
Accounting (1)

Research (1)

Commissioners (7)
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Aobert A. Culpepper
Attorney
Legal Department

February 15, 2000

Suite 821
1800 Ham pten Street
Columbia, South Carolina 29201
803 253-5953
Fax 803 254-1731

e c p;Inri 8-m nr

The Honorable Gary E. Welsh
Executive Director
Public Service Commission of SC
Post Office Drawer 11649
Columbia, South Carolina 29211 E e

FEB 1 5 2000

E io tt 'utr & LJ

Ret Review of Proposed Guidelines for Prices Set by
BellSouth Telecommunications, Inc. Pursuant. to
Section 576 of the South Carolina Code of Laws
Docket No. 1999-469-C

Dear Mr. Walsh:

Enclosed please find for filing an original and twenty-
five copies of the Dire'ct Testimony of Alphonso J. Varner
filed on behalf of BellSouth Telecommunications, Inc. in the
above-referenced matter.

By copy of this letter, BellSouth is serving a copy of
these documents upon parties of record as reflected on the
attached Certificate of Service.

7p~*
Robert A. Culpepper

RAC/nml

Enclosure

cc: All Parties of Record
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1 BELLSOUTH TELECOMMUNICATIONS,

2 DIRECT TESTIMONY OF ALPHONSO J. VA

pu ',r &I" s coeuL

Ii
i't iI

t

l~

BEFORE THE PUBLIC SERVICE COMMISSIOE CIIPSLI~NLLilhIAt
E

DOCKET NO. 1999-469
I

FEBRUARY 15, 2000

ECEI'j-Q
UTILITIES 0EPAnTNI~NT

7 Q. PLEASE STATE YOUR NAME, YOUR POSITION WITH BELLSOUTH

8 TELECOMMUNICATIONS, INC. ("BELLSOUTH") AND YOUR

9 BUSINESS ADDRESS.

10

11 A. My name is Alphonso J. Varner. I am employed by BellSouth as Senior

12 Director for State Regulatory for the nine-state BellSouth region. My business

13 address is 675 West Peachtree Street, Atlanta, Georgia 30375.

14

15 Q. PLEASE PROVIDE A BRIEF DESCRIPTION OF YOUR BACKGROUND

16 AND EXPERIENCE.

17

18 A. I graduated from Florida State University in 1972 with a Bachelor of

19

20

21

22

23

24

25

Engineering Science degree in systems design engineering. I immediately

joined Southern Bell in the division of revenues organization with the

responsibility for preparation of certain investment separations studies for

division of revenues and for reviewing interstate settlements.

Subsequently, I accepted an assignment in the rates and tariffs organization

with responsibilities for administering selected rates and tariffs including
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1 preparation of tariff filings. In January 1994, I was appointed Senior Director

2 of Pricing for the nine-state region. I was named Senior Director for

3 Regulatory Policy and Planning in August 1994, and I accepted my current

4 position as Senior Director of Regulatory in April 1997.

6 Q. WHAT IS THE PURPOSE OF YOUR TESTIMONY?

8 A. The purpose of my testimony is to explain and support BellSouth's November

9 12, 1999 filing with the Public Service Commission of South Carolina

10 ("Commission") which set forth BellSouth's proposed guidelines for

11 complying with S.C. Code Subsection 58-9-576(B)(5). BellSouth's proposed

12 guidelines are attached to this testimony as Exhibit AJV-I.

13

14 Q. PLEASE BRIEFLY OUTLINE THE EVENTS THAT PRECIPITATED THE

15 FILING OF BELLSOUTH'S PROPOSED GUIDELINES.

16

17 A. On July 14, 1999, BellSouth notified the Commission of its intent to elect to

18

19

21

23

24

25

have its rates, terms and cohditions for its telecommunications services

determined according to S.C. Code Section 58-9-576. BellSouth's election of

price regulation became effective on August 13, 1999 pursuant to the terms of

that code se'ction. On August 13, 1999, BellSouth notified the Commission

that it would submit to the Commission pricing guidelines in compliance with

Subsection 58-9-576(B)(5) within ninety (90) days. In Order No. 1999-675,

dated September 23, 1999, the Commission required BellSouth to file

proposed guidelines by November 12, 1999.
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2 Q. WHAT DOES SUBSECTION 58-9-576(B)(5) SAY?

10

A. Subsection 58-9-576(B)(5) reads as follows:

The LECs shall set ratesfor all other services on a basis that does not

unreasonably discriminate between similarly situated customers;

provided, however, that all such rates are sujbect to a complaint

processfor abuse ofmarketposition'in accordance with guidelines to

be adopted by the Commission.

11 Q. HAS BELLSOUTH PROPOSED GUIDELINES IN ACCORDANCE WITH

12 THE REFERENCED SECTION?

13

14 A- Yes, on November 12, 1999, BellSouth filed its proposed guidelines pursuant

15 to Subsection 58-9-576(B)(5), and as required by Commission Order No.

16 1999-675, dated September 23, 1999.

17

18 Q OTHER THAN HAVING GUIDELINES APPROVED, DO THE

19 PROVISIONS OF SUBSECTIONS 58-9-576(B)(5) AND (6) REQUIRE

20 CHANGES TO BELLSOUTH'S EXISTING TARIFFED SERVICES?

21

22 A. Although, I am not a lawyer and cannot provide a definitive legal interpretation

23

24

25

of wliat is required by the statute, I have years of experience with regulatory

matters, and I believe that any fair reading of the statute in question makes it

clear that nothing else is required that affects existing tariffs at the time of the

-3-
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10

13

election under Section 58-9-576. First, the statute is clear that prices, terms

and conditions in place upon BellSouth's election ofprice regulation under

Section 58-9-.576 are deemed just and reasonable. Subsection 58-9-576(B)(2)

clearly provides that-.

On the date a LEC notifies the commission ofits intent to elect the plan

describedin this section, existing rates, terms, and conditionsfor the

services provided by the electing LEC contained in the then-existing

tariffs and contracts are consideredjust and reasonable.

Second, Subsection 58-9-576(B)(6) which speaks to a LEC filing tariffs for its

local exchange services, specifically mentions that the tariff filings called for

by this section "shall be presumed valid and become effective seven days after

filing for price decreases and fourteen days after filing for price increases and

new services." If one were to conclude that all of BellSouth's local tariffs had

14 to be refiled, just as they are, there is no provision m the statute for when such

15

17

18

19

tariffs would become effective. Refiling existing tariffs would not involve

increases or decreases in the tariffed rates, yet the statute in question only

makes provision for tariffs that "change" the existing situation. Obviously, this

code section does not require the refiling of existing tariffs, but rather only

addresses new tariffs

20

21

22

23

24

25

Importantly, this conclusion is completely consistent with the way this

Commission has treated other LECs under this statute. For instance, this

Commission did not require United Telephone Company of the Carolinas

("United") to refile its tariffs when it elected price regulation under Section 58-

9-576. The Commission subsequently approved United's Guidelines in Order

-4-
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1 No. 1999-140, dated Febr'uary 19,- 1999.

3 Q. WHEN WOULD SUBSECTION 58-9-576(B)(5) APPLY?

5 A. Because, as I have stated, neither Subsection 58-9-576(B)(5) or (6) requires

BellSouth to refile its existing tariffs, these subsections only apply when

BellSouth makes changes to existing services or introduces new services other

than flat-rated residence and single-line business service.

10 Q- GIVEN ALL THIS, UNDER WHAT CIRCUMSTANCES WILL THE

GUIDELINES APPLY?

12

13 A. The guidelines proposed under Subsection 58-9-576(B)(5) would only apply at

14

15

16

the time BellSouth made a change to an existing service or proposed a new

service. In addition as I describe shortly, the guidelines do not apply to flat-

rated residential and single-line business services, as these service prices are

not governed by Subsection 58-9-576(B)(5).

19 Q. SUBSECTION 58-9-576(B)(5) REQUIRES THAT SUCH GUIDELINES TO

20

21

22

BE ADOPTED IN THIS PROCEEDING APPLY TO "ALL OTHER

SERVICES". WHAT IS MEANT BY THE TERM "ALL OTHER

SERVICES"?

23

24 A. The statute establishes two categories ofLEC services: flat-rated local

25 exchange services for residential and single-line business customers and all
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1 other services. These two categories of services are afforded different levels of

2 pricing flexibility by the terms of the statute. Subsection 58-9-576(B)(3)

3 requires that prices for flat-rated residential and single-line business local

4 exchange services (hereinafter referred to as "Basic Services") cannot be

5 increased for a period of two years from the date the election ofprice

6 regulation is filed with the Commission. Such prices may, however, be

7 decreased during the two-year period. Subsection 58-9-576(B)(5), as noted

8 above, subjects prices for all other services (hereinafter referred to as "Other

9 Services") to a complaint process for abuse of market position pursuant to

10 guidelines to be adopted by this Commission.

12 Q. DOES THE COMMISSION'S ORDER NO. I999-.411 IN DOCKET NO. 95-

13 862-C, DATED JUNE 21, 1999, IMPACT THE TERMS OF SUBSECTION

14 58-9-576(B)(3) AS THEY APPLY TO BELLSOUTH?

15

16 A. Yes. Subsection 58-9-576(B)(3) limits the services subject to the two-year rate

17

19

20

21

22

24

25

cap to Basic Services. However, the Commission's June 2l, 1999 Order

adopted an agreement between BellSouth and the Consumer Advocate (the

"Agreement") that, for the term of the Agreement, includes additional services

to be capped and extends the length of the cap period. The Agreement requires

that the following services be capped at the price levels established or in effect

on January I, 2000 for a minimum period of sixty (60) months:

Residential basic flat-rate service (IFR)

Residential Standard Measured Service Plan (I MS)

Residential Low Use Measured Plan (LUM)
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Residential Area Plus Service Without Complete Choice

Business basic flat-rate service (IFB)

Business Message Rate Service (1 MB)

Business Optional Measured Service (IMG)

6 Q. WHAT HAPPENS AT THE END OF THE 60-MONTH PERIOD?

8 A. Once the terms of the Agreement are fulfilled, the terms of the statute govern

10

13

14

16

the pricing of BellSouth's services. At the end of the 60-month cap period,

prices for Basic Services, as specified in Subsection 58-9-576(B)(3), may be

adjusted on an annual basis pursuant to an inflation-'based index. Specifically,

Subsection 58-9-576(4) states:

For those companies to which item t'3) applies, after the expiration of

theperiod setforth above, the rates forflat-rate local exchange

residential and single-line business service provided by a LEC may be

adjusted on an annual basis pursuant to an inflation-based index.

17

18

19

20

22

Prices for services capped under the Agreement, but not termed Basic Services

under the statute, will be treated the same as Other Services. In other words,

afler the cap period has expired, these services will be subject to the guidelines

adopted in this proceeding for Other Services when such service prices are

adjusted.

23

24 Q. DOES BELLSOUTH RECOMMEND THE COMMISSION ESTABLISH

25 THE INFLATION-BASED INDEX APPLICABLE TO BASIC SERVICES

-7-
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AT THIS TIME?

3 A. No. Although Bellgouth believes the inflation-based index should be

4 established prior to the expiration ofthe 60-month cap period, it is premature

5 to establish the index in this proceeding at this time. Because the

8 telecommunications landscape is constantly evolving, an index established five

7 years before it would be needed would be outdated and inappropriate when

8 actually applied to Basic Services. Further, because Basic Service prices are

9 capped until such time as an inflation-based index is established, the only party

10 even potentially harmed by a delay is BellSouth. Until such an index is

11 established, BellSouth will not have the ability to increase its Basic Service

12 prices.

13

14 Q. YOU HAVE EXPLAINED HOW PRICES FOR BASIC SERVICES WILL

15 BE TREATED UNDER THE STATUTE AND UNDER THE AGREEMENT.

18 PLEASE EXPLAIN HOW PRICES WILL BE SET FOR OTHER SERVICES.

17

18 A. Prices for Other Services will be set by Bellgouth according to Subsection 58-

19 9-576(B)(5), on a basis that does not unreasonably discriminate between

20 similarly situated customers. The statute does not limit the pricing of such

21 services by BellSouth except that BellSouth's prices are subject to a complaint

22 process for abuse of market position in accordance with the guidelines to be

adopted by the Commission in this proceeding.

24

25 Q. WHAT IS MEANT BY THE TERM "UNREASONABLE

-8-
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DISCRIMINATION*'?

3 A. Unreasonable discrimination means differentials in price or other terms and

conditions of service among customers or groups of customers where no

rational basis for the differential exists. This provision ofSubsection 58-9-

576(B)(5) prevents BellSouth from arbitrarily charging customers different

prices. This is not a new requirement. The Commission has 'ensured that this

requirement has been met for many years.

10 Q WHAT IS MEANT BY THE TERM "SIMILARLY SITUATED

CUSTOMERS"?

12

13 A.

14

15

16

17

18

21

Similarly situated customers are those individual customers or groups of

customers for which there is no rational basis for differentiating between them.

Customers are similarly situated if their quantity of use, time of use and the

manner and costs of service are the same. Generally speaking, business

customers are not similarly situated with residential customers. The

Commission has long recognized that these groups represent different markets.

As a result, BellSouth would not be obligated to provide a business customer

with service at the same price and on the same terms and conditions as a

residential customer.

23 Q WHAT IS MEANT BY THE TERM "ABUSE OF ~T POSITION"?

24

25 A. The term abuse ofmarket position means using market power to harm
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10

competition in a relevant market. As described in BellSouth's proposed

guidelines, using market power generally means taking an action that would

not make rational economic sense for a firm without market power. For

example, a firm without market power would not engage in predatory pricing

because it would not make economic sense to do so. Therefore, a firm with

market power would be abusing such power if it engaged in predatory pricing.

With respect to setting prices for Other Services as defined in Section 58-9-

576, abuse ofmarket position would occur if BellSouth used its market power

to set prices that would harm competition in any relevant market in South

Carolina.

12 Q. YOUR EXPLANATION OF ABUSE OF ~T POSITION DESCRIBES

14

16

A SITUATION IN WHICH BELLSOUTH MIGHT LOWER PRICES IN

SUCH A MANNER AS TO HARM COMPETITION IN A RELEVANT

MARKET IN SOUTH CAROLINA. WHAT CONTROLS BELLSOUTH*S

ABILITY TO RAISE PRICES?

17

18 A.

19

20

21

23

Simply stated, market conditions will control the prices for these services.

First, as noted earlier, BellSouth's prices at the time it filed its notice of intent

to elect price regulation were deemed to be just and reasonable as clearly stated

in Subsection 58-9-576(B)(2). Each such rate was lawfully filed with this

Commission. There are currently no appeals outstanding on these existing

rates.

24

25 Second, BellSouth's services in South Carolina are subject to competition.

-10-
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There are currently more than 100 colnpetitive local exchange carriers

(CLECs) certified to provide local exchange service in South Carolina, and

over 50 CLECs have filed tariffs with the Commission. These CLECs

c'ompete with BellSouth for customers through the use of their own networks,

10

through purchasing unbundled network elements from BellSouth and/or by

reselling BellSouth's tariffed telecommunications services. Other Services are

typically available through alternative sources and many are considered

optional or discretionary. Competition is present in South Carolina and in

order for BellSouth to be competitive and retain customers as competition

increases, BellSouth must offer its services at competitive prices.

12

13

14

Third, BellSouth cannot raise its prices above market levels or customers will

cease to purchase new services and may disconnect existing services.

BellSouth must set economic price levels for its services that encourage

15 retention by existing customers and stimulate purchase by new customers.

16

17 Q. NOTWITHSTANDING BELLSOUTH'S POSITION THAT PRICE

18

20

21

INCREASES FOR OTHER SERVICES ARE LIMITED BY MARKET

CONDITIONS, DO BELLSOUTH'S PROPOSED GUIDELINES INCLUDE

AN ADDITIONAL LIMITATION ON BELLSOUTH'S PRICES FOR

OTHER SERVICES?

22

23 A.

24

Yes. Although not required by Section 58-9-576, BellSouth agrees to limit its

price increases for Other Services such that increases shall not exceed five

percent (5%) of aggregate revenues for Other Services in a twelve (12) month

-11-
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1 period. BellSouth will provide appr'opriate documentation to the Commission

to demonstrate that its price mcreases do not exceed this limitation.

4 Q. DOES THE STATUTE ALLOW BELLSOUTH'S TARIFF FILINGS TO

5 BECOME PRESUMPTIVELY VALID AFTER A SPECIFIED TIME

6 PERIOD?

8 A. Yes. Subsection 58-9-576(B)(6) states:

A LEC subject to this section shallfile tariffsfor its local exchange

services that set out the terms and conditions ofthe services and the

ratesfor such services. The tartjfshal1 be presumed valid and become

12

13

effective seven days afterfiling forprice decreases andfourteen days

afterfilingforprice increases and new services. [Emphasis addedj

14

15 This subsection applies only when BellSouth requests a change to an existing

16 local exchange service or files for a new local exchange service offering.

17

18 Q. PLEASE SUMMARIZE ARTICLE IV OF BELLSOUTH'S PROPOSED

19 GUIDELINES.

20

21 A. Article IV of BellSouth's proposed guidelines (Exhibit AJV-I) outlines the

22

24

25

specific procedures and time frames to be followed upon the filing of a

complaint by a party. BellSouth's proposed guidelines are designed to allow a

party with a factual and legal basis for a complaint to present its case and

obtain a resolution withih 120 days of the filing of that complaint. These

-12-
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guidelines are not designed to replace existing Commission procedures, but to

enhance them. BellSouth specifically notes in Article IV that current

procedural guidelines are incorporated by reference as an integral part of the

complaiirt guidelines to be adopted by the Commission.

10

12

13

15

16

18

Article IV sets forth specific responsibilities of the complaining party,

BellSouth and the Commission and establishes reasonable timeframes by

which the entire process proceeds expeditiously while protecting the rights of

the parties. Upon the filing by a party of a complaint and associated pre-filed

testimony, BellSouth must respond within thirty (30) days. Within forty-five

(45) days, the Commission would make a threshold determination as to

whether the facts alleged in the complaint, if true, would form the basis for a

legitimate claim regarding abuse ofmarket position or unreasonable

discrimination between similarly situated customers. If the complaint passes

the threshold standard, BellSouth must file additional information and pre-filed

testimony within fourteen (14) days. The remainder of the process would be

conducted according to current rules for hearings. Again, all determinations

would be completed within 120 days from the date the complaint is filed.

20 Q.

21

HOW DO BELLSOUTH'S PROPOSED GUIDELINES COMPLY WITH

THE DIRECTION PROVIDED BY THE STATUTE?

22

23 A. All the statute requires of the guidelines is that they establish a complaint

24

25

process for the abuse of market position. It does not require any price controls

to be established for Other Services. The guidelines pmposed by BellSouth
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provide a detailed complaint process that not only meets, but actually exceeds,

the requirements of the statute by placing a price control on Other Services.

4 Q. WHAT ACTION DOES BELLSOUTH RECOMMEND THE COMMISSION

TAKE IN THIS PROCEEDING?

7 A.

10

12

13

14

15

BellSouth recoinmends the Commission adopt the guidelines proposed by

BellSouth in this proceeding. BellSouth's proposed guidelines are consistent

with the terms of Subsection 58-9-576(5) of the South Carolina Code ofLaws

and allow BellSouth to adjust prices for existing services and set prices for new

services in the Other Services category in a manner that does not unreasonably

discriminate between similarly situated customers. BellSouth's complaint

guidelines, outlined in Article IV ofExhibit AJV-I, provide a party, with a

factual and legal basis for a complaint, a resolution within 120 of the filing of

the complaint.

16

17 Q. DOES THIS COMPLETE YOUR TESTIMONY?

18

19 A. Yes.

20

21 195977

23

24

25

-14-



AC
C
EPTED

FO
R
PR

O
C
ESSIN

G
-2019

N
ovem

ber26
9:42

AM
-SC

PSC
-1999-469-C

-Page
17

of32

SCPSC Docket No. 1999-469-C
Exhibit AJV-1

Catalina N. Wet ton
cenetal coun m south ca ottna

November 11, 1999

Sutle 660
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.atECElVE
The Honorable Gary E. Walsh
Acting Executive Director
South Carolina Public Service Commission
111 Doctors Circle
Post Office Box 11649
Co1&mbia, South Carolina 29211

Ret Complaint Process Guidelines foi Abuse of
Market Position

Dear Mr. Welsh:

On July 14, 1999, BellSouth Telecommunications, Inc.(uBellSouth") notified the public Service commission of
Sou=h Garolina (nCommission") of its intent te elect to
hav its rates, terms, and conditions for services
determined pursuant so the plan established by S.C. CodeSec:ion 58-9-576, and its election was effective August
13, 1999.

The plan's terms and conditions set forth insubsection (B)(5) state that "the LEC shall set rates forall other services on a basis that does not unreasonablydiscfiminate between similarly situated customers.nFurther, the plan states that "such rates are subject to
a complaint process for abuse of market position inaccordance with guidelines to be adopted by the
cesaai ss ion . "

On August 13, 1999, BellSouth notified the
Commission that it would submit such guidelines for theComfaission's approval within 90 days. In response torequests by MCI WorldCom ('"MCI") and AT6T Communicationsof the Southerh States ("ATT&Tn) for the Commission toorder the guidelines to be filed within ten (10) days,the Commission issued its Order No. 1999-675 dated
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September 23, 1999, which required BellSouth to file its
proposed guidelines no later than November 12, 1999.

Attached are BellSouth's proposed guidelines which
set forth the p ocess to be used for complaints regarding
changes in rates or setting of prices for new products and
services as required by statute. The Complaint Process is
filed pursuant to terms and conditions set forth in S.C.
Code Section 58-9-576. BellSouth recommends the
Commission adopt the attached Complaint Process
Guidelines as proposed.

Please let me know if you have any questions
regarding the attached.

Sincerely,

Qd)V&s.g
Caroline N. Watson

CNW/nml

Enclosures
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GUIDELINES FOR PRICES SET
BY BELLSOUTH

PC()UC 68(lltCE CC)A((SS(CHEC(=lv
Na)( 1 2 1999

ECe) v-
Article I. AUTHORITY TO ADOPT GUIDELINES PURSUANT TO
STATUTE

~ Section 1.01 - S.C. Code Section 576(B)(5] requires

that the Public Service Commission of South Carolina

(the "Commission" ) adopt guidelines with regard to

:.-ates set by BellSouth. The following guidelines are

adopted by the Commission regarding changes in rates
or setting of prices for new products and services as

-.equired by the statute.

~ Section 1.02 — The Guidelines include a Complaint

Process pursuant to terms and conditions set forth in

S.C. Cede Section 58-9-576 (B) (5):

The LECs shall set rates for all other services
on a basis that does not unreasonably
discriminate between similarly situated
customers; Provided, however, that all such
rates are subject to a complaint process for
abuse of market position in accordance with
guidelines to be adopted by the commission.

Article'I. DEFINITIONS

The term "abuse of market position" means using

market power to harm competition in a relevant
market. In general, "using market power" means



AC
C
EPTED

FO
R
PR

O
C
ESSIN

G
-2019

N
ovem

ber26
9:42

AM
-SC

PSC
-1999-469-C

-Page
20

of32

doing something that would not make rational
economic sense for a firm without market power. For

example, predatory pricing would not make rational

economic sen'se for a firm without market power. An

"abuse of market position" occurs when the carrier
electing to be regulated under Section 58=9-576(B)

uses its market power to price services other than

flat-rated local exchange services for residential
and single-line business customers in a way that
harms competition in any relegant market in South

Carolina.

2. The term "basic services" under Section 58-9-

576(B)(3) means flat-rated local exchange services
for residential and single-line business customers.

The term "cap on basic services" means with respect

to the pricing of basic services, such prices cannot

be increased from current levels for a fixed period
of time. section 58-9-576(B) (3) requires a cap on

'*basic 'services" for a period of two years from the

date that BellSouth filed its election with the

Commission. Order No. 95-862-C, however,. imposes a

cap for a period of at least sixty months from

January l, 2000, the date ef reduction of rates for
certain specified basic services. Further, in
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addition to basic services under Section 58-9-

576(B)(3}, Order No. 95-862-C applies the cap to the

following: Residential Standard Measured Service

Plan, Residential Low Use Measured Service Plan,

Residential Area Plus Service without Complete

Choice, Business Message Rate plan and Business

Optional Measured Service

4. The term "complaint process" means the process

whereby a party may bring a complaint before the
Commission as set forth herein. For example, an

allegation could be made that BellSouth is harming

competition through "predatory pricing" or through a

"price squeeze" as those terms are interpreted under

federal antitrust case law.

5. The term "inflation-based index" means the amount.

that the rates for Basic Services provided by

BellSouth may be adjusted on an annual basis after
the expiration of the cap. The inflation-based index
will be established prior to the expiration of the
cap.

The term "reasonable discrimination" means
differentials in price or other t'arms and conditions
of service where a rational basis for the
differential exists. for example, a difference in
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the east of- providing the service or a difference in

the degree to which the customer hes access to a

competitive alternative may both create a rational
basis for reasonable discrimination.

7. The term "similarly situated," when used to compare

individual customers, or groups of customers, means

that there is no rational basis for differentiating
between the individual customers or groups of

customers. For example, a business customer is not

"similarly situated" with a residential customer

because the underlying fundamentals of universal
service create a rational basis for the customers

being differentiated. Therefore, BellSouth would

not be obligated to provide a business customer with

service at the same price and on the same terms and

conditions as a zesidential customer even though the
underlying cost and functionality might be similar.

8. The term "unreasonable discrimination" means

differentials in price or other terms and conditions
of service among customers or groups of customers
where no fational basis for the differential exists.

Article III. GUIDELINES FOR SETTING PRICES

1. Pricing F'lexibility — Appropriate pricing
flexibility for all telecommunications companies is
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vitally important te the ability of competition to
deliver the benefits to customers and to regulate
the marketplace effectively.

2. Prices for Unchanged Rates — The rates, terms and

conditions in effect in the then-existing tariffs
and contracts for all services which were in effect
on July 14, 1999, the date that BellSouth notified
the Commission of its intent to elect the plan
descr'i.bed in Section 5B-9-576, are considered just
and reasonable.

Changes to Prices for Basic Service's — Section 58-9-

576(B)(4) allows BellSouth to increase its Basic
Service prices upon expiration of the cap and
pursuant to an inflation-based index as defined
herein. An inflation-based index will be
established prior to the expiration of the cap. The

telecommunications landscape will constantly undergo
market, competition, and other changes; therefore,
it, is premature to set an inflation-based index in
these guidelines that will not become effective
until the expiration of the cap. This delay in
setting an inflation-based index is appropriate and
does not result in any harm to BellSouth's customers
or competitors, because until such an index is
established, BellSouth will not have the ability to
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adjust its rates for Basic Services.
4. Changes to Prices for Services other than Basic

Services — In setting the prices for all other
services, BellSouth must adhere to the requirements

contained in Section 58 — 9 — 576(B)(5) Changes to
those rate8 must. not unreasonably discriminate
between similarly situated customers and must not
reflect an abuse of market position.

5. Pricing fer the Introduction of New Products and

Services — In the pricing for the introduction of
all new products and services, BellSouth must adhere
to the requirements contained in Section 58-9-
576(B)(5). Those prices must not unreasonably
discriminate between similarly situated customers
and must not reflect an abuse of market position.

6. All pricing shall comply with Section 58-8-
576(B)(6). Tariffs filed are presumed valid and the
timeframes set forth pursuant sa such Section shall
not be affected by allegations of violations of the
price setting guidelines or complaints filed through
the process outlined below. Sectien 58-9-576(B)(6)
provides . for presumptive validity (with specified
time frames) of tariffs filed for price decreases
and increases and for new services.
Although not required by Section 58-9-576,
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BellSouth's price increases for services other than
Basic Services shall not exceed five percent (5%) of
aggregate revenues in a twelve (12) month period.
BellSouth shall provide appropriate documentation to
demonstrate compliance.

Art..cle IV. PROCESS FOR COMPLAINTS OF VIOLATIONS OF
PRICE SETTING GUIDELINES

1. General — The following Complaint Process is to be

used fer allegations of violations by BellSouth of
the above price setting guidelines as set forth in
Section 58-9-576(B)(5) .

2. Complaint Process Availability — The complaint
process will he available without overly strict or
burdensome rules of pleading and practice. This
process will be monitored by Commission staff to
ensure that it is net used for the mere purpose of
creating protracted and expensive hearings to thwart
competition every time a tariff revision is filed.
Timing of Process — To protect the rights of all
involved and ensure that competition is not impeded,
the process should move as quickly as possible.
Time periods foi filings should be reasonably brief,
and hearings, in those cases where they are deemed
appropriate, should occur as soon as possible The



AC
C
EPTED

FO
R
PR

O
C
ESSIN

G
-2019

N
ovem

ber26
9:42

AM
-SC

PSC
-1999-469-C

-Page
26

of32

entire complaint pioeess, from the filing date of

the complaint through the issuance of a Commission

written order, shall be completed within one hundred

and twenty (120) calendar days.

4. Incorporation of Current Procedural guidelines
S.C. Code of Laws, Article 9, "Telephone Companies

Commission Bearings, Investigations and

Proceedings," for example, Sections 58-9-1080, 58-9-

1090, 58-9-1100 and 58-9-1110 as well as other Rules

and Regulations currently used by the Commission for
considering and making determinations in complaint
matters are incorporated by this reference as an

integral part of the procedural guidelines adopted
by the Commission.

5. The Complaint

{i) The complaint must state the factual and legal
basis for the clair) with as much specificity as

possible.
(a.) In order to establish a violation for

discrimination pursuant to this provision, the

complaining party must establish that
discrimination has occurred, the discrimination

that has occurred is between customers who are

similarly situated, and that there is no

underlying rationale for the discrimination

10
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which has occurred.

(b.) In order to establish a violation for

abuse of market position pursuant te this

provision, the complaining party must establish

that BellSouth has market power in a relevant

market, that BellSouth prices its services
'other than flat-rated local exchange services
for residential and single-line business

customers ).n a way that harms competition in a

relevant market in South Carolina, and that
competition in that market has been harmed.

(ii) The complaint must be filed at the Commission

and accompanied by supporting documents and

verified pre=filed testimony.

(iii) The complaining party must serve the cemplaint

and accompanying materials on BellSouth.

6. BellSouth's Answer

(i) BellSouth must file an Answer within thirty
(30) days of the later of the filing of the

complaint with the Commission or receipt by

BellSouth of service of the complaint.

(ii) The Answer must state BellSouth's defenses with

as much specificity as possible and set forth
the reasons why the allegations are not true

11
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as alleged.

(a.) In responding to a Complaint concerning

discrimination, the answer should set.

forth the reasons why discrimination has

not occurred, andyor the reasons why the

discrimination that has occurred is
between customers who are not similarly

situated, and/or an underlying rationale

for the discrimination which has

eccurred.

(b.) In responding to a Complaint conceining

allegations of- abuse of market position,

the ahswer should set forth the reasons

why BellSouth's pricing is not an abuse

of market power.

(c.) Any other defenses to the allegations

must be included in BellSouth's answer

(iii) BellSouth must serve the Answer on the

complaining party and on all Cemmission-

approved intervening parties.
7. Threshold determination — The Commission shall make

a threshold determination based on the complaidt and

supporting materials as well as BellSouth's answer.

In doing so, the Commission shall determine whether

12
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the facts alleged in the complaint, if true, would

form the basis of a legitimate claim. Only those

complaints which pass this threshold test should be

investigated further and set down for a hearing so

that the complaining party has the opportunity te
prove the facts alleged. Broad generalizations are

not sufficient to meet the requirements of a

complaint. for example, a complaint alleging that
BellSouth has changed its price for a particular
service and that change is, therefore, an "abuse of

market position" would net survive this first step

review. This threshold determination shall be

completed within forty-five (45) days of the later
of the filing of the Complaint or recezpt of service
of the Complaint upon BellSouth.

8. If the Commission determines that the complaint does

not meet fhe sfandard set forth in the threshold
determination, it shall issue a written order

setting forth its reasening in rejecting the

complaint.

If the Commission determines that the complaint

meets the standard set forth in the threshold

determination, BellSouth must file any additional
defenses, all supporting documents, and verified

13
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pre-filed testimony within fourteen (14) days.

10. The matter shall be set for formal hearing as soon

as available, but not sooner than fourteen (14) days

after BellSouth's filing of supporting documents and

testimony as set forth in paragraph 9.

11. The remainder of'he Complaint Process shall be

conduCted pursuant to current rules for hearings and

determinations with regard to Complaints.

referenced above, all determinations shall be

completed no later than one hundred and twenty (120)

days from date Complaint is filed.
12. Should the Commission determine after investigation

that a tariff filing is disapprov'ed, the Commission

shall have authority to require adjustments to
customer bills for any applicable price
differential. Said adjustments shall be authorized
from the date the tariff became effective through
the date of its disapproval

14
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STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND

)

) CERTIFICATE OF SERVICE
)

The undersigned, Nyla M. Laney, hereby certifies
that she is employed by the Legal Department for BellSouth

Telecommunications, Inc. ("BellSouth") and that she has

caused the Direct Testimony of Alphonso J. Varner to be

served by placing such in the care and custody of the United

States Postal Service with first-class postage affixed

thereto and addressed to the following this February 15,

1999

F. David Butler, Esquire
General Counsel
S. C. Public Service Commis
Post Office Box 11649
Columbia, South Carolina 29
(PSC)

John J. Pringle, Jr., Esqui
Beach Law Firm, P.A.
1321 Lady Street, Sui.te 310
Post Office Box 11547
Columbia, South Carolina 29211-1547
{TriVergent)

John F. Beach, Esquire
Beach Law Firm, P.A.
1321 Lady Street, Suite 310
Post Office Box 11547
Columbia, South Carolina 29211-1547
(SCPCA)

Terrance A. Spann
Attorney, Regulatory Law Office
U.S. Army Legal Services Agency
Department of the Army
JALS-RL
901 N. Stuart Street, Suite 700
Arlington, VA 22203-1837
(DOD)
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Francis P. Mood, Esquire
Steve A. Matthews, Esquire
Sinkler s Boyd, P.A.
Post Office Box 11889
Columbia, South Carolina 29211
(AT&T)

Elliott F. Elam, Jr.
Department of Consumer Affairs
Post Office Box 5757
Columbia, South Carolina 29250-5757
(Consumer Advocate)

Darra W. Cothran, Esquire
Woodward, Cothran s Herndon
Post Office Box 12399
Cain'mhia, South Carolina 29211
(MCI WorldCom)

Marsha A. Ward
Kennard B. Woods
NCI Worldcom, Inc.
Law and Public Policy
6 Concourse Parkway, Suite 3200
Atlanta, Georgia 3032S
(MCI WorldCom)

Frank R. Ellerbe, III, Esquire
Bonnie D. Shealy, Esquire
Robinson, McFadden a Moore, P.C.
1901 Main Street, Suite 1500
Post Office Box 944
Columbia, South Carolina 29202
(SECCA)


